Review of Legal Analysis related to IANA Stewardship Transition Proposal on Naming Related Functions
1.  Sidley has done very good legal work in its review.  The documents I reviewed included:

a. PTI Structure Non Profit Benefit Corporation or LLC (May 13, 2015)

b. Post Transition IANA Board Stress Tests (May 13, 2015)

c. Sidley Draft: May 3, 2015 – updating summary of IANA Transition Legal Structure of April 18, 2015

d. CSC-Governance Best Practices – April 20, 2015

2. The CSC paper.  The paper highlighted the potential conflicts issues which might arise as a result of competitors participating in the same group.  They equally raised the limited potential for monopolistic behavior and suggested language and mechanisms which might appropriately limit the potential:
i. The CSC should follow the policies and procedures previously provided to the CWG to mitigate antitrust risk. Those policies and procedures include:
ii. Adopting and abiding by a stated antitrust policy;
iii. Being careful in oral and written communications in order to avoid misinterpretation;
iv. Having open and transparent processes;
v. Following an agenda at group meetings and taking minutes; and
vi. Ensuring transparency and avoiding informal or “off-the-record” meetings.
b. There were also more general suggestions that CSC avoid direct involvement in individual disputes, have a case by case disclosure of conflicts and potential recusal, and finally limit its actions to systemic issues which are less likely to involve conflicts or potential for behavior with anti-competitive implications.
3. The CWG Proposal on CSC.  The CWG proposal takes on board some of the recommendations addressing transparency related to conflicts and potential for recusal; indicates that while the CSC may receive individual complaints, it will not become involved in any direct dispute between any registry operator and IANA. Some of the other recommendations that are more operational may be taken up the CSC after its formation.  While a better job of the incorporation of the recommendations would have been possible, I think it is sufficient to mostly limit the potential for accusations of monopolistic behavior.
4. PTI Structure:  This document is informative on the possible options of structuring the PTI as a public benefit corporation vs. and LLC (analysis was conducted pursuant to CA law).  The resolution of this matter is more a matter of form over substance. There is greater flexibility in the LLC solution since fewer of the obligations are hard wired fiduciary obligations as opposed to contractual obligations.  So in an LLC greater attention may need to be paid to the completeness of obligations in agreements.
5. Post Transition IANA Board Stress Tests: This was an analysis of the option of board composition – Majority Insider vs. Outsider Board. One of the important conclusions was that while each had strengths and weakness, a majority insider board was already accountable to the communities through ICANN, where a majority outsider board would need a mechanism to make them accountable.  The report highlighted the potential need to resort to lawsuits where ICANN may breach its PTI contract (tends to favors outside majority as more likely to bring suit), but also highlighted the interdependency with existing accountability mechanisms within ICANN that might be triggered by such a breach. Scenarios were run against each on a range of topics set out below.  This paper was an input to a decision to have a hybrid board of 3-5 people with the example provided (the board could be…) of a majority insider board of 5 with three insiders and 2 outsiders in the proposal text.  Scenarios considered:
a. Oversight of PTI/IANA Management team
b. Oversight of PTI Budgets
c. Oversight of ICANN-PTI contract
d. PTI third party lawsuits
e. Separation of PTI from ICANN
f. ICANN fails to implement Policy decision at PTI level
6.  The May 3rd Draft (highlighted on the phone)
a. Summarizes the legal structure
b. Highlights strengths and weaknesses (direct copy/paste):
i. The strengths of this proposed structure are as follows: 

(a) If there is a future need to separate or divest ICANN of the IANA functions, the work of identifying and segregating assets will have already been done. This should enhance the separability of the IANA functions. 

(b) The proposed structure allows for a formal contract between ICANN and IANA, which further evidences and supports functional separation.  Without a contract, other means of establishing expectations regarding performance levels and related terms would need to be identified, which would likely be less formal and less enforceable than through a contractual relationship. Recourse for a “breach” of those terms and conditions would be limited to internal redress mechanisms such as through the PRF group and the CSC. 
(c) If there were ever an ICANN bankruptcy, with legal separation of the IANA functions into PTI, an ICANN bankruptcy filing in the U.S. would not result in PTI also becoming a debtor in a bankruptcy proceeding. ICANN’s “interest” in PTI will, however, become part of ICANN’s bankruptcy estate and its ability to use and dispose of this “interest” will be subject to any applicable restrictions under bankruptcy law. 
The weaknesses of the proposed structure are as follows: 
(a) It would require forming a new entity and, on an ongoing basis, attending to a set of associated corporate formalities, although legal counsel advises that those would not be significant. 

(b) Depending on the structure of the PTI Board, it could introduce a new layer of governance and need for additional accountability mechanisms. 
(c) The proposed structure would require additional work now to separate out IANA assets and address and resolve potential shared assets. 
(d) It may have some negative impact on operational efficiency due to the functional separation, and the separate legal status will introduce some additional costs. Legal counsel advises that the legal costs of the separate legal entity would not be significant. ICANN Finance should advise on estimates of other costs of maintaining a separate legal entity. 

c. It catalogs the dependencies which are in the proposal..
i. CWG’s proposed legal structure and overall proposal is highly dependent and expressly conditioned upon the implementation by the CCWG of appropriate accountability mechanisms to support the model. Specifically, the proposed legal structure and CWG’s overall proposal requires ICANN accountability in the following respects:

1. ICANN Budget. Ability for the community to approve or veto the ICANN budget. In addition, the following would be requirements relating to the budget:

a.  IANA Function’s comprehensive costs should be transparent; and 

b. Operating plans and budgets to include itemization of all IANA operations costs to the project level and below as needed. Prefer beginning in FY`16, required beginning in FY '17. An itemization of IANA cost includes “Direct Costs for the IANA department”, “Direct Costs for Shared resources” and “Support functions allocation”. Furthermore the aim is to have these cost itemized into more specific costs related to each specific function. 

2.  Community Empowerment Mechanisms. The multistakeholder community would be empowered to have certain rights with respect to ICANN Board and the IANA functions, which are more specifically addressed below. 

a. Ability to appoint and remove members of the ICANN Board, either as statutory members or designators, and to recall the entire Board; 

b. Ability to exercise oversight with respect to key ICANN Board decisions. In a statutory membership structure, this would be the ability to approve or veto certain key ICANN Board decisions. In a designator structure, this may be the ability to request a reconsideration by the ICANN Board, with the ultimate enforcement mechanism being an IRP process and/or the potential for a Board recall. For the purposes of the CWG recommendation, the stakeholder community or member group must, at a minimum, have the ability to review and approve: i. ICANN Board decisions to reject recommendations coming out of a periodic or special review of the IANA function by the IFR or a Separation Review; and ii. ICANN budget (see #1 above); and 

c. Ability to approve amendments to fundamental bylaws (whether as statutory members or designators of ICANN), with the ICANN Board specifically blocked from amending such fundamental bylaws. 

3. IANA Function Review (IFR). An IFR should be created and empowered to conduct periodic and special reviews of the IANA functions. The IFR should be contemplated by the ICANN bylaws. 

4. Customer Standing Committee (CSC). A CSC should be created and empowered to monitor the performance of the IANA functions and escalate non-remediated issues to the ccNSO and GNSO. The CSC should be contemplated by the ICANN bylaws. If not currently within the mandate, the ccNSO and/or GNSO should be empowered to address matters escalated by the CSC. This should be contemplated by the ICANN bylaws. 

5. [Separation Review.] 
6. Appeal mechanism. An appeal mechanism, for example in the form of an Independent Review Panel, will be required for issues relating to the IANA functions. For example, direct customers with non-remediated issues or matters referred by ccNSO or GNSO after escalation by the CSC would have access to an Independent Review Panel. 

7. Fundamental bylaws. All of the foregoing mechanisms are to be provided for in the ICANN bylaws as “fundamental bylaws” with a higher than majority vote by the community (whether as statutory members or designators of ICANN) to amend, and a prohibition on ICANN Board amendment of these bylaws.

4 | Page

